80TH! Cououmssu}“‘HOUSE omwvunswwymvm § bu; Ruevomr !
’18& Seigion Tf" Uit RN R o "No.1523

T

e S RIS S RS H

.PROVIDING FOR THE TRANSFER OF CASES 'BETWEEN®
. DISTRICT COURTS AND THE COURT OF CLAIMS

VL T e § et L
‘ Do ity )(nn

iy .
"Juni 10, 1950.—Referred; 16, the House 'canendar and ordered o be, prmu;d

LA R ig
’X 3

5

)

Bord bo TT s g

Mr.. FéRRESTER, from the Commlttee on the Judlclary, sllb!mtwd’
B X 3_: the followlng A

REPOR’I‘

Saihrs
[To .coompanv H R 5396!

A The Committee on ‘the Judiciaty, to “whon! 'was’ “referred. the' b}ll,
.R. 5396), to.amend. title 28 of ‘the United Statés Code to provxdg‘,
for transfer. of cases. between the, dlemct courts and : rhe Court of
Qalms, ha.vmg consnderod the saie, re% ort favorably thereon thhout
amendment .and recommend that the lll do pass. -

PURPOBE

i ,° The purpose of the bill i |s to. a,uthonze the transfer: oi cases betweéen:
the district courts and the Court of Clalms and v1ce verss in'order to:
\u‘e Jurlsd;cmonal defects ', e

o,; NTET e NEED on mesnmon

N estlmony before a’subcommlttee of the House Judiciary Commit
5 2by lawyers éngaged in maritime practice, fevealéd'substantial diffi-;
nlty for evén' the most dlllgent and experlenced ‘lawyers: in: choosmg
the'proper foriim for certain maritime c¢laims against the Governmeént. '
yihis bxf) would prevent otherwise meritorious claims from being timex
5 arted as &'résult of such- unavoxdably mappropnate t,:hoxcesI ‘of forum. -
ST ST b BN P

COST RS Y] Viodov

L R S I T AT 104

ﬁo addltional co§t 0 the' Government is 1nvo¥ved el
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JUDICIAL AND. DEPARTMENTAL BECOMMENDATION

fAGE

A,;;blll identical to HLR. 5396 was mtroduced in'the 85th Congreg;s
dépassed the House late in the 2d session. Reports were requeste
Interested departments and agencies in 1958. ‘There is no reason to
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2 TRANSFER OF CASES—DISTRICT COURTS AND COURT OF CLAIMS

believe that there has been any change in the views which were
transmitted to the committee at that time. | -The Judicial Conference
of the United: States recommended approval of this bill. . In addition,
the chief judge of the Court of Claims, on behalf of that court, stronrrly
endorsed it. Reports were requested from both the Dcpartment of
the Navy and the Department of Justice. Navy reported that the
problems were primarily under the jurisdiction of Justice and Justice
did not report. The recommendations which were received are
appended. hereto, ‘
' ' GE\’ER\L STATEME\IT

Contract suits against the Umted States mvolvmﬂ certain maritime
transactions may be brought either in the Court of Claims or in the
U. S district courts in admiralty depending upon the statutory au-
thérity involved. Thus, suits under the Suits in Admiralty- Act
(41 Stat. 526, 46 U.S.C. 741) and the Public Vessels Act (43 Stat.
112, 46 US C. 781) lic exclusively in admiralty in the U.S. district
courts, while under the Tucker Act (28 U.S.C. 1346) there is, con-
current jurisdiction’in the district courts and’ th¢ Court of Claims $d
claitns not exceeding $10,000 and exclusive jurisdiction in the Court
of Claims for ¢laims in excess of $10,000. In addition to jurisdictional
differences under these statutes,there -are also differences in the
applicable statutes of hmitations. Under the Tucker Act the statute
of limitations is 6 years, while under the Suits in Admiralty Act
and the Public Vessels Act it is 2 years.

:Since the applicability of these acts to a given factual situation is
fiequently exceedingly difticult to determine “and a question on wluch
reasonable men may differ, lawyers in maritime practice occassionally
and unavoidably bring suit in the wrong forum. ‘This presents i
problem in claims under $10,000 brnuvht in the district courts. -If
mmproperly brought in admnahts, the case may be transferred - te
the law side of the court (The Lverett Fowler, 151 F. 2d 662 (2d Cir.
1945), certiorari denied, 327 U.5.7804" (1040)) It would seem that
the converse would '1130 be held proper where a case filed on the law
side is held to be properly under the Suits in Admiralty Acg. - !

The serious problem, and the one to which this bill is dlrectedj
arises in claims exceeding $10,000 where therc'is’ iindertainty ' as o
whether a suit is proper ly blouuht under the Tucker Act on the one
hand or the Suits in° Admiralty or Public Vessels Act on the other.
-Since,- under existing law, cases are not transferrable between -the
digtrict courts and the (,ourb of Claims, an. mapproprmtc cllolce of
junsdiction may result in the statute of limitations havi ng run avamst.
ai claim by the. time Lh(, issue of appropriate Jurisdiction is ﬁually
adjudicated.

A substantial pomou of. the ]urladxctxonal uncer tamty in this area
1s attributable to (oniusmn in establishing thher a vessel is's

“merchant vessel” or a “public vessel.” 1f a “merchant vessel,”
under the Suits in A(lmimlty Act exclusive jurisdiction isin the district
courts in admiralty. . If a “public vessel;” jurisdiction.may. ha, either
in admiralty under the Public Vessels Act or under the Tucker Act,
depending on the nature of the claim.. Itwill be recalled that a claim
under the’ Tucker Act exceeding $10,000 must be brought in the Court
of Claiins.
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mBome indication 'of the difficulties confronting maritime lawyers in
thdosing a proper forum where the merchant,vessel- publlc vessel issue
arises can, be seen from- the following cases: - .
soi(1) ‘In Calmar Steamship Corp.v. U.S. (103 F. Supp ‘743 (1901))
the district court held that a sutt involving a:.privately owned. vessel
which was operated for the United States and carrying military sup-
plies was properly in admiralty because the ship was a mer chant vessel
within the menning, of the Suits in Admiralty Act. The court of ap-
peals reversed on the ground that the ship was not a merchant vessel,
since it was carrying war materiel (197 F. 2d 795 (1952)). Onappea
to the Supreme Court, it was held that.the ship was a mer g:haut vesse
and the court of nppeals was reversed (345 U% 446, (1903)) .
v 2) In Al v. U.S. (221 E. 2d 598 (1955)) thc Court of Ap eals
fpr the Ninth (,Lrunb held t,lmt; i suit, by the ow ner of 2 vessel a;e-
oat—chartel ed 'to the, Umt,od States to recover the cast of restoxamon
t9, 1ts original condition, came escluswely under; the, Public Vessels
l\c& whether or not the vessel was a merchant vcssel ora pubhc ves-
sel. In direct conflict was the decision of ‘the first circyit in Eastern
;$teamsh1p Lines v, U.§, (187 F. 2d 957 (1951)) which held t,hal: a
smnlar suit mvohm a pubhc veéssel came excluslvely \’lthm the
Tucl\er Act and not the Pubhc Vessels Aet. "7 o

“Conflicting decisions as to’ ]UI‘lSdlCthIl also have' been’ rendered m

general average (,‘lmm suits against the Umted States. I‘he Court of

lmms, in Lykes Bros. Steamsth Co., Ing, v.'U.8: (124 F.'Supp. 622
(1954)) held that such su1ts lay in admualty On the other hand the
;Dnsmlct Court for the ‘Southern District of New York held that j uris:
‘diction lay at'law under the Tucker Act (States Marine Corp. of ‘Déla-
pere v. U.S, 120 F. Supp. 585 (1954)). However, the’ Cotrt of
Appcals for the Second Clrcmt Teversed, and hel(l that admlmlty was
Jfhe:propeg forum. |

Uncertaintics of this kind’ have .nlsen in charter accountmg suits
“for t,he recovery of alleged overpayments to the U.S. Maritime Com-
.Jmission.  In szth-Johnson Steamship Corp. v. U. S (139 F.’ Supp
298 (1906)) the Court of Claims held that it 'had ]urlsdlctlon In a
51m11ar suit' the Court of Appenls for thd Sc-cond Circéuit held thit
‘jurisdiction lay equuswcl\ in admiralty (buord Line, Inc.'v. US
298 T. 2d 344 (1955), 230 F. 2d 75 (1956))"" Upon afhrmance of 'the
second circuit decision by the Supreme Court at 351 U. S. 976 (1956),
the Court of Claims revused its earlier holding’ and-dismissed a large
number of suits which had been filed in that court.

The possibility of counsel unaveidably choosing the inappropriate
forum is thus apparent. In order to prevent dismissal of suits which
would bécomeé time barred: when: the -appropriate: forum had: finally
beén -determined, this bill: would -permit the transfer of cases to the
appropriatc court. Since under transfer procedure.:the- statute : of
limitations is tolled with the filing of thé original suit; an action would
not be dismissed because a subsequent' decision that ‘the: plaintiff-had
fehosen the wrong forum came atia:time when thestatute of limitatipns
Iprecluded. filing'1a: mew .action in.the. approprigte .court.; In dealing
mwith the:analogous:problem of erroneously chosen venue, section. 1406
}(e)-of title 28 authorizesia districticourt, . where it)is.in-the:interest. of
[]usmce to transfer rather than dismiss a. suit broughit with: improper
¥enue!
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The reform of existing practice embodied in this bill is another
expression of the underlying philosophy of the Federal Rules of Civil
Procedure and of modern legal practice generally, that the decisive
question in a lawsuit should, ds far as possible, be its merits and not
esoteric, technical problems of procedure.

U.S. Court or Crams,
Washington, D.C., April 30, 1958.
Hon. Emanven CELLER,
Chairman, Commitiee on the Judiciary,
House of Representatives, Washington, D.C.

Drar Mr. Cuairman: In answer to your inquiry of April 26, in
reference to H.R. 3046 now pending before your committee, we are
heartily in favor of the purposcs of this legislation.

I may add that this type of legislation is especially nceded in those
cases in which the question of which court has jurisdiction is a ¢lose
one. In such cases it is rather difficult for the attorney representing
the plantift to determine in whieh eourt suit should be brought. Tt
will be a matter of economy to litigants on both sides to have the case
transferred and thus save the expense of dismissal and refiling in the
other court.

Then, too, it sometimes develops that when the matter of jurisdic-
tion is finally determined in a pending case it is too late to file in the
other court and thus a disposition on the merits is not had. This is
perhaps one of the major reasons for the enactment of the proposed
legislation.

The need of the legislation seems so clear that unless vou wish us to
do so we will not have a representative present. However, if you or
the committee wish us to do so I shall be happy to come personally or
to send one of our trinl commissioners, W. Ney Evans, who is thor-
oughly familiar with the subject.

1l vou deem it desirable that a representative of our court should be
present will you kindly have the oflice force notify us; otherwise we
will ireat this letter as stating the views of our court in the matter.

Thanking you for yvour thoughtfulness in aflording us this oppor-
tunity, I am,

Sincerely yours,
Marvix Joxgs, Chief Judge.

ApyaNisTrATIVE OFFICE OF TR Unired Svtares Courrs,
Washington, D.C., March 7, 1958.
Hon. EManxvuen CiLLER,
Chairman., Comniitee on the Judiciary,
House of Representatives, Washington, D.C.

Drar Mr. Cuaarvax: The Judicial Conference of the United
States, at its session in September 1957, considered the proposal
contained in H.R. 3048, now pending before your committee, to
amend title 28 of the United States Code to provide for transfer of
‘cases between the district courts and the Court of Claims. -

This proposal was first brought to the attention of the Judicial
Conference at its September 1954 session and at that time the Con-
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ference approved H.R. 9346 of the 83d Congress, which is identical
to H.R. 3046, 85th Congress. At its session in March 1955, the Con-
ference also approved H.R. 668, of the 84th Congress conta‘ining the
same proposal.

I am authorized to inform you that the Judicial Conference of the

-United States at 1ts most recent session renewed its recommendation

for this proposed legislation and approved the enactnient of H.R. 3046.
Sincerely yours,
Wagrrex Ouxey I, Director.

DEPARTMENT OF THE NAVY,
OFFICE OF THE SECRETARY,
Washington, D.C., May 1, 1958.
Hon. Emanverl CELLER,
Chairman, Commitlee on the Judiciary,
House of Representatives, Washington, D.C.

My Dear Mg. Cuairvan: Your request for comment on H.R.
3046, a bill to amend title 28 of the United States Code to provide for
transfer of cases between the district courts and the Court of Claims,
has been referred to this Department by the Secretary of Defense for
the preparation of a report thereon expressing the views of the
Departiment of Defense.

The purpose of the bill is to amend title 28 of the United States
Code to provide that if a case within the exclusive jurisdiction of the
Court of Claims is filed in the district court, the district court shall
transfer such case to the Court of Claiins, unless the parties consent.
to a dismissal-of the case. It further provides that the Court of
Claims shall transfer any case filed in the Court of Cllaims but within
the exclusive jurisdiction of the district courts to any district court
in which it conld have been brought at the time such case was filed,
unless the parties thereto consent to a dismissal of the case.

H.R. 3046 deals with problems that are primarily under the juris-
diction of the Attorney General of the United States. Therefore, the
Department of the \‘L\'V on behalf of the Dcpaltmcnt of Defcnsc
defers to the views of the Department of Justice with respect to en-
actment of H.R. 3046.

This report has been coordinated within the Department of Defense
in accordance with procedures prescribed by the Secretary of Defense.

The Department of thie Navy has been advised by the Bureau of
the Budget that there is no ohjection to the submission of this report
on H.R. 3046 to the Congress.

Sincerely yours,
R. Y. McEwLroy,
Captain, U.S. Navy,
Deputy Director, Ler/zslamn Liaison
(For the Sccretary of the Navy).

CHANGES IN EXISTING LAW

In compliance with clause 3 of rule XTII of the House of Repre-
sentatives, there is printed below in roman existing law in which no
change is ploposed with matter proposed to be stricken out inclosed
mlblucl\ brackets and new matter proposed to be added shown in
italics:
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TITLEr-ZS UNITE‘D Statis . Cope™

1406 CURE OR WA[VER OF DEFECTSs,
b

(b) * * *
) 1 fa case. wztlwn, the,exclusive durisdiction of the Court; of Clagmg*
ﬁle(l m aldzstrzct court, t/w dzsmc;\ gourt.shall; wnless! the- Part%q&cbnams
to dismissal, transfer such case to the Court of Clazms, i

TITLE 28, UNI I‘ED STATES CODE
Cuaprer 91.—Courr or Craims
1491, v
1492,
1493,
1494,
1495,
1496,
1497,
1498,
1499,
1a00,,
‘1501.. |
1502.“*

1603, *
1504 ¥ *. *
1505, Sk E
1506 ’Irmﬁfer‘m cure, drfect of ]urtcdzctton .

¥ : * e whia
§1506 TRANSFER TO CURE DEFECT OF JURISDICTION

If a case within the excluswe Tur zsdzctwn h/ the district courts 4s . filed
\'m the Oourt of .Claims, the Court of Claims s all,,unless the parties.con
sent.to dmmsml tramj'er such’case to any. district court in whzch zt could
have been, brouqht at the time such case was filed. - . . (ot
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